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DETAILED ACTION 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eHgible for continued examination under 37 CFR 1.11 4, and the fee set forth in 37 CFR LI 7(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. Apphcanfs submission filed on September 30, 2004 has been entered. 

Claim Rejections 35 U.S.C. 103 

1. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

2. Claims 1 1-19 are rejected under 35 U.S.C. 103(a) as being impatentable over Lerg et al. 
(US 6,132,738, IDS) in view of Balzer (US 5,605,651) and Bergmann et al. (US 5,077,040), in 
further view of Ansmann et al. (EP 771,559). 

3. Lerg et al. teaches a cosmetic cleansing composition for shower comprising fatty alcohol 
ether sulfate alkanolammonium salt, or fatty alcohol sulfate alkanolammonimn salt; an oil 
component, which may be triglycerides; a low alky alcohol, such as propylene glycol, and other 
well known cosmetic additives, including surfactant. See, particularly, the examples in columns 
7 and 8. and the claims. Lerg et al. further teaches that it is considered within the skill of artisan 
to formulate various forms of oil containing composition, including oil-in-water emulsion, by 
using proper surfactant. See, particularly, colimm 1, lines 35-47. Lerg et al. point out that artisan 
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is motivated to make concentrated form simply because concentrated form are convenient 
(compared to diluted, which would require large amounts when used). See, col. 2, lines 1-6. 

4. Lerg et al. does not teach expressly a diluted form, i.e., with substantially amount of 
water, and in the form of microemulsion. 

5. However, Balzer teaches that fatty alcohol ether sulfate alkanolammonium salt, or fatty 
alcohol sulfate alkanolammonium salt, are known to be an emulsifier, particularly, in cosmetic or 
pharmaceutical composition containing oil components. Bergmann et al. teaches that fatty 
alcohol ether sulfate alkanolammonium salt are known to be useful in cosmetic microemulsion 
compositions as surfactant. See, particularly, column 18, lines 34-60. Ansniann et al. disclose 
that diluted cosmetic or pharmaceutical emulsion with alkenyl(ether) sulphate (including 
alkanolamino salt) is known in the art. See, particularly pages 2-3 and the examples therein. 

Therefore, it would have been prima facie obvious to a person of ordinary skill in the art, 
at the time the claimed the invention was made, to dilute the composition of Lerg et al. with 
water and formulate the composition into microemulsion form accordingly. 

6. A person of ordinary skill in the art would have been motivated to dilute the composition 
of Lerg et al. with water and formulate the composition into microemulsion form because fatty 
alcohol ether sulfate alkanolammonium salts, or fatty alcohol sulfate alkanolammonium salts are 
known to be useful as emulsifier, and are particularly useful in microemulsion cosmetic 
composition. It is noted that diluted cosmetic or pharmaceutical emulsion with alkenyl(ether) 
sulphate (including alkanolamino salt) is known in the art. Furthermore, the optimization of a 
result effective parameter, e.g., particularly surfactant, or the amounts of each and every 
ingredient, is considered within the skill of the artisan. See, In re Boesch and Slanev (CCPA) 204 
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USPQ 215. With respect to the newly added claims 18 and 19 which recite C3-hydroxyalkyl as 
R4 (claim 18), and hydroxylisopropyl in particular (claim 19), note Lerg disclose ammonium salt 
wherein Rs may be hydroxyl alkyl radical having from 1-24 carbon (column 2, lines 55-67), and 
Balzer particularly teaches the ammonium salt of fatty alcohol sulfate with C2-C3 
alkanolammonium (column 3, lines 54-60). A known or obvious composition does not become 
patentable simply because it has been described as somewhat inferior to some other product for 
the same use." In re Gurley, 27 F.3d 551, 554, 31 USPQ2d 1130, 1132 (Fed. Cir. 1994). A 
diluted forms of a known cosmetic or pharmaceutical composition, even though known to be 
inferior (for its inconvenience), is deemed obvious to its concentrated form, and is not patentable 
distinct from the known concentrated form. 

7. Claims 11-19 are rejected under 35 U.S.C. 103(a) as being unpatentable over Hermann et 
al. (US 4,371,584, IDS) in view of Balzer (US 5,605,651) and Bergmann et al. (US 5,077,040), 
and in fiirther view of Ansmann et al. (EP 771,559). 

8. Hermann et al. teaches a cosmetic cleansing composition for shower comprising fatty 
alcohol ether sulfate, or fatty alcohol sulfate; and polyalkanolamine, such as isopropanolamine or 
diisopropanolamine; an oil component, which may be triglycerides; a low alky alcohol, such as 
propylene glycol, and other well known cosmetic additives, including surfactant. See, 
particularly, column 1, line 35 bridging column 2, line 24, the examples in columns 3 and 4, and 
the claims. 

9. Hermann et al. does not teach expressly a diluted form, i.e., with substantially amoimt of 
water, and in the form of microemulsion. 
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10. However, Balzer teaches that fatty alcohol ether sulfate alkanolammonium salt, or fatty 
alcohol sulfate alkanolammonium salt, are known to be an emulsifier, particularly, in cosmetic or 
pharmaceutical composition containing oil components. Bergmann et al. teaches that fatty 
alcohol ether sulfate alkanolammonium salt are known to be useful in cosmetic microemulsion 
compositions as surfactant. See, particularly, column 18, lines 34-60. Ansmarm et al. disclose 
that diluted cosmetic or pharmaceutical emulsion with alkenyl(ether) sulphate (including 
alkanolamino salt) is known in the art. See, particularly pages 2-3 and the examples therein. 

Therefore, it would have been prima facie obvious to a person of ordinary skill in the art, 
at the time the claimed the invention was made, to dilute the composition of Hermann et al. with 
water and formulate the composition into microemulsion form accordingly. 

11. A person of ordinary skill in the art would have been motivated to dilute the composition 
of Lerg et al. with water and formulate the composition into microemulsion form because fatty 
alcohol ether sulfate alkanolammonium salts, or fatty alcohol sulfate alkanolammonium salts are 
known to be useful as emulsifier, and are particularly useful in microemulsion cosmetic 
composition. Further, it is noted that diluted cosmetic or pharmaceutical emulsion with 
alkenyl(ether) sulphate (including alkanolamino salt) is known in the art. Furthermore, the 
optimization of a result effective parameter, e.g., particularly surfactant, or the amounts of each 
and every ingredient, is considered within the skill of the artisan. See, In re Boesch and Slanev 
(CCPA) 204 USPQ 215. With respect to the newly added claims 18 and 19 which recite C3- 
hydroxyalkyl as R4 (claim 18), and hydroxylisopropyl in particular (claim 19), note Hermann 
disclose the amine moiety of the ammonium salt may be isopropanolamine, mixed 
alkanolalkylamines, and Balzer particularly teaches the ammonium salt of fatty alcohol sulfate 
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with C2-C3 alkanolammonium. A known or obvious composition does not become patentable 
simply because it has been described as somewhat inferior to some other product for the same 
use." In re Gurley, 27 F.3d 551, 554, 31 USPQ2d 1 130, 1 132 (Fed. Cir. 1994). A diluted forms 
of a known cosmetic or pharmaceutical composition, even though known to be inferior (for its 
inconvenience), is deemed obvious to its concentrated form, and is not patentable distinct from 
the known concentrated form. 

Response to the Arguments 
Applicants' amendments and remarks submitted July 2, 2004 have been entered and fully 
considered, but are not persuasive. 

12. In response to applicant's argument that the examiner's conclusion of obviousness is 
based upon improper hindsight reasoning, it must be recognized that any judgment on 
obviousness is in a sense necessarily a reconstruction based upon hindsight reasoning. But so 
long as it takes into account only knowledge which was within the level of ordinary skill at the 
time the claimed invention was made, and does not include knowledge gleaned only from the 
applicant's disclosure, such a reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 
170 USPQ 209 (CCPA 1971). As discussed above, what is claimed herein read on a diluted 
bathing composition known in the art. It is well-settled that a known or obvious composition 
does not become patentable simply because it has been described as somewhat inferior to some 
other product for the same use." In re Gurley, 27 F.3d 551, 554, 31 USPQ2d 1 130, 1 132 (Fed. 
Cir. 1994). A diluted forms of a known bathing composition, even though known to be inferior 
(for its inconvenience), is deemed obvious to its concentrated form, and is not patentable distinct 
from the known concentrated form. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Shengjun Wang whose telephone number is (571) 272-0632. The 
examiner can normally be reached on Monday to Friday from 7:00 am to 3:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sreeni Padmanabhan, can be reached on (571) 272-0629. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



Shengjun Wang 
Primary Examiner 
Art Unit 1617 




